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ABSTRACT

Historically, the United States in general, and the legal system in particular, have
condoned wife abuse. Although legal repudiation of abuse began to appear in case law in
the mid to late 1800s. protection for women battered by their intimate male partners has,
nonetheless, been slow in coming. Despite considerable changes in contemporary policies
and the written law over the past two decades, battered women continue to suffer from lack
of protection and inadequate means to handle this criminal offense. Domestic violence
victims not only experience abuse by their batterers. but often confront unresponsive or even
openly hostile key agents within the criminal justice system. While the issue of domestic
violence has received increased national attention. most of the available research within the
criminal justice system focuses on police and their responses to the incident. Similar to the
police, anecdotal data suggest that court professionals are unlikely to take most intimate
partner battering cases seriously.

The purpose of this study was to examine and compare intensive self-report interview
and survey data on court professionals (14 judges, 18 prosecutors. and 31 public defenders)
regarding their experiences with, beliefs about, and attitudes toward domestic violence.
Using a one-shot cross-sectional design, the study provides detailed information about court
professionals’ and domestic violence, pointing to the need for policy changes and future

research in this area.
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“Yes, he may have beaten her, but nagging and a sharp
tongue can be just as bad. Maybe she used her sharp tongue
so often that she provoked him to hit her.” Goolkasian 1986,
quoting a trial judge.

CHAPTER 1

WOMAN BATTERING AS A PROBLEM

Violence against women is a major social problem in the United States. Research has
consistently reported that men tend to batter women in approximately 95 percent of the
battering incidents' (Bachman 1994; Belknap 1996; Dobash, Dobash, Wilson and Daly
1992). Specifically, according to The National Crime Victimization Survey (NCVS), women
are 10 times more likely than men to be victims of violence inflicted by their intimate
partners (Zawitz 1994). Domestic violence represents the single greatest cause of injury to
women (Zorza 1992). Based on a national survey of reported incidents of violence (from
slapping to choking or using a weapon), Straus (1991) estimates “that over 6 million women
are beaten every year in the United States” (p. 30). Finally, it is important to note that
attacks by intimates are more dangerous to women than attacks by strangers: 52 percent of

the women victimized by an intimate sustain injury, compared with 20 percent of those

'Thus, this research focuses on women as victims in light of the fact that women are
most often the victims of domestic violence. Thus the pronoun “she” will be used to refer
to the abuse individuals, and the term “woman battering” will be used interchangeably with
“domestic violence” “domestic assault” and “domestic abuse.”
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victimized by a stranger® (Martin 1994; see also Bachman and Saltzman 1995; National
Crime Victimization Survey 1982, where as many as half of the domestic “simple assaults”
actually involved bodily injury as serious or more serious than 90 percent of all rapes,
robberies and aggravated assaults). Thus, the prevalence of domestic assault as well as the
seriousness of individual acts warrant attention from scholars and policy makers.
Unfortunately, it is impossible to know the exact dimensions of violence against
women in our society. Crimes of violence among intimates, more than other forms of violent
instances, are under-reported and underestimated (Gelles and Cornell 1985; Lagan and [nnes
1986). Indeed, Bachman (1994) estimates that aimost half of all incidents of violence against
women by intimates are never reported to the police. Further, the National Coalition Against
Domestic Violence claims that only one in one hundred incidents of domestic violence is
reported (Welch 1994). Even with a majority of the abuse incidents not being reported,
woman battering incidents constitute the largest category of calls screened by police officers
each year (Comnell and Langley 1985). Parnas (1967) concludes that the Chicago police
received more calls concerning family conflicts than they did calls concerning murder,
aggravated assault and battery, and all other serious crimes combined. The evidence is clear,
then, that the police spend a lot of time and resources on problems relating to domestic

“conflicts” where the vast majority of these cases are woman battering.

*The phrase “domestic violence” is sometimes used to include sibling violence, child
abuse as well as wife beating. This research, however, uses the term “domestic violence™
exclusively to describe attacks against individuals by an intimate partner (including married
or divorced individuals, as well as co-habitating, dating and former dating relationships).
These attacks include physical assault and sexual assault committed, threatened or attempted
by intimate partners.



Change in the Law’s Focus

The origins of the high incidence of woman abuse can be traced to the historical
repression of women and the patriarchal nature of our society (Dobash and Dobash 1979).
Statutes prohibiting wife beating have existed in the United States since 1641. The
enforcement of these laws, however, was almost nonexistent (Pleck 1987: 21; see also
Dobash and Dobash 1979). The observation that domestic violence dates from the time men
and women formed monogamous relationships reveals something of the depth and intensity
of the problem (U.S. Commission on Civil Rights 1982). During early British Common
Law, a husband (who was legally responsible for the members of his family, including his
wife?) was prohibited only from using a rod “thicker than his thumb” to enforce obedience
to his lawful command (Dobash and Dobash 1979; Walker 1989). Violence by husbands
against wives represents a form of social control legitimated by conventional law and
morality, and has historically been beyond the purview of criminal justice agents (Dobash
and Dobash 1979; Martin 1976). Subsequent to the “rule of thumb” law, a United States
court* upheld that the state could interfere with a husband’s chastisement of his wife, only

if the husband exceeded the bounds of “moderate™ violence (Sewell 1989; Tong 1984).

*The law deemed that since the husband was responsible for his wife’s debts. crimes
and torts, he had the authority to control her actions (Poor v. Poor 8 N.H. 307, 314-15, 1836).

*In 1824, the supreme court of Mississippi acknowledged a husband’s right to
physically chastise his wife. This decision marked the beginning of legalized physical
chastisement of wives under U.S. law. A husband was then legally permitted to physically
chastise his wife “without subjecting himself to vexatious prosecutions for assault and
battery, resulting in the discredit and shame of all parties concerned” (Dobash and Dobash
1979: 62).



Essentially, the state ruled that court interference was a greater evil than the domestic
violence incident, and “was hesitant to invade the domestic forum” (Sewell 1989: 992).
Currently, however, every state in the United States legislatively recognizes that
spouse abuse is against the law and authorizes the punishment of abusers. Presently, women
are no longer deemed men’s property and possess a legal status separate from their husbands’
(Dobash and Dobash 1979; Pleck 1987). The few changes made from traditional British
Common Law reestablished traditional doctrine concerning the family unit and proper
gender roles (Pleck 1987). For example, the early 20" Century family court system
advocated for family unity rather than punitive solutions to the batterer. Generally, judges
chose to “solve” the abuse problem at a more informal level rather than impose criminal
penalties (e.g., if the batterer reported that the incident arose because of poor cooking or
housework, social service agencies would offer advice to the victim on the improvement of
cooking and cleaning skills) (Pleck 1987). Effectively, these attempts at reconciliation
translated into judicial coercion of abuse victims by forcing wives to withdraw complaints
upon learning that reporting spouse abuse was futile. Despite the favorable statutory and
judicial reforms of the late 19" Century (e.g., eradication of chastisement), domestic violence
largely subsided as a critical social issue in the ensuing decade. Predictably, the violence
persisted, from 1900 to 1970 although, the perception of domestic violence as a serious crime

began to fade. The battered woman’s situation remained largely unchanged, and existing pro-

SIn 1871, Alabama and Massachusetts judicially eradicated a husband’s right to
physically abuse his wife (Fulghan v. State 46 Ala. 143, 146-47 1871; Commonwealth v.
McAfee 108 Mass, 458, 461 1871).



victim domestic violence legislation was either ignored or sidestepped by police and court
agencies.
Context Behind the Resurgence of Contemporary Consciousness

Currently, all states legally deem wife beating illegal, yet woman battering
continues. [tis possible that deeply rooted ideas and cultural standards sustain the reluctance
of courts to effectively intervene in domestic violence situations.® The resurgence of
contemporary public consciousness regarding domestic violence can be attributed to
numerous catalysts: the rise of the women’s movement, court challenges levied against
police departments from victims and their families for lack of adequate protection, and
academic research that scientifically controlled for the effects of arrest in domestic violence
cases (Belknap 1995).

First, the second wave of the women’s movement in the 1970s brought the social
issue of woman battering to the political forefront and fervently advocated that woman
battering was not a private matter ill suited to public intervention (Buzawa and Buzawa
1990). Historically, police were reluctant (even emphatically resisting) to arrest for domestic
assaults, suggesting that it was a “family squabble” and nota crime (Berk and Loseke 1981;
Buzawa and Buzawa 1990; Parnas 1971). Essentially, a certain latitude was permissible in

allowing adults to use force to solve family disputes (Martin 1976). Contrary to this view,

A 1970 survey found that 25 percent of the male respondents and 17 percent of the
female sample approved of a husband’s slapping his wife under certain circumstances. As
of 1985, only twenty states declared that a husband could be criminally liable for raping his
wife, although most of these states limited the applicable situations (Finkethor and Yllo
1985).



feminists advocated that woman abuse was a prevalent crime and called for mandatory and
presumptive arrest policies and the implementation of battered women'’s shelters’ (Belknap
1995, 1996; Frish 1992; Stark 1993; U.S. Commission on Civil Rights 1982). Shelters
(initially run out of advocate’s homes) provided women and their children who were being
physically and sexually abused in their homes with a safe and supportive environment.
Moreover, shelters encouraged the empowerment of women, inspiring them to take control
of their own lives (often after years of abuse) (U.S. Commission on Civil Rights 1982). As
battered women and their children crowded into these “safe-haven” shelters, “conversations
revolved around the almost universal frustration of seeking help from police, the courts, and
social service agencies” (Asmus, Ritmeester and Pence 1991: 123). Currently, over 3,000
advocacy programs for battered women have been established throughout the United States,
providing services to more than half a million women and children annually (Asmus,
Ritmeester and Pence 1991).

The second catalyst in affecting a change towards domestic assault was the legal
challenge brought by battered woman against police departments “in order to force them to
do what the law empowered them to do--to protect battered women” (Zorza 1992: 54). In
the 1970s, as in the 1870s, wife beating began as a women’s rights issue and picked up
support as a law and order issue. In both centuries, women activists sought to pressure the
police and prosecutors to arrest and prosecute male perpetrators. and they advocated for more

than the token punishment of fines the judges were handing down (Sewell 1989). Lawsuits

"Erin Prizzey opened the first ever shelter for abused women in Chiswick, London
in 1971, women’s movements across Europe and the United States quickly followed suit.
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